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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                         SONITPUR, TEZPUR 

 

PRESENT : Mrs. A. Rahman, A.J.S., 

Additional Chief Judicial Magistrate, SONITPUR. 

     

For the 1st party....Md. N. Islam, Smti. N. Hazarika, Smti. B. Saikia , Advocates.  

For the 2nd party .... Sri R. R. Kalita,   Advocate.  

 

       Ref: M.R- 139/13 

     Mustt. Hasina Begum ………. 1st party 

         -vs- 

     Md. Habibur Rahman ………. 2nd party 

 

Under section  125 Cr. P. C.   

Petition filed on    ......   17.10.13      

Evidence recorded on  ......   29.08.14, 20.02.17, 30.11.17, 17.01.18         

Arguments heard on  ......   14.03.18  

Judgment delivered on ......   31.03.18     

      

J U D G E M E N T 

 

1.  This is an application filed under section 125 of Cr. P. C. by the petitioner /1st 

party, Mustt. Hasina Begum against her husband, the 2nd party Md. Habibur 

Rahman praying for granting maintenance allowance to her @ Rs. 5000/- per 

month.  

2.  1st party, Mustt. Hasina Begum has filed the petition stating inter alia that she 

got married to the 2nd party, Md. Habibur Rahman almost 5 years back, 

following Muslim Sariyat. That, after marriage second party took her to 

matrimonial house and both of them led conjugal life as husband and wife. 

That, at the time of marriage she carried with her, household articles viz. 

mattress etc. worth Rs. 15,000/- as well as a cash amount of Rs. 5,000/- to her 
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matrimonial house. That, they led a happy married life for almost two months 

but thereafter,  2nd party used to harass her both physically and mentally. He 

even started to demand Rs. 50,000/-as dowry. That, 1st party belongs to a very 

poor family and as she failed to fulfill the illegal demands, the 2nd party 

continued harassing her. That, 1st party somehow spent 6 months in the house 

of 2nd party. Thereafter, she was driven by the 2nd party out of her matrimonial 

house after inflicting torture. That, for the said incident, 1st party had filed FIR 

but police had not registered the same. Thereafter also, 1st party tried to 

negotiate the matter and went to her matrimonial house with a hope for 

restitution of their conjugal life but 2nd party, with the aid of his family 

members, again harassed her on demand of dowry and finally, on 10.05.13, 

she was driven out from her matrimonial house by her husband and in-laws. 

For the said incident, she had filed a case being Dhekiajuli PS Case No. 183/13 

which is presently pending for disposal. That, 1st party is leading a very hard 

life in her parental house in financial crisis. That, she  is not having any 

source of earning whereas, 2nd party is an able-bodied person having 

cultivation etc. and he himself is a mason. That, his monthly income is not less 

than Rs. 10-15,000/- per month. In view of the above, prayer has been made 

to pass an order for monthly maintenance @ Rs. 5,000/- per month, in favour 

of the 2nd party.  

3. Notice was issued to the 2nd party who has appeared and contested the 

petition by way of filling W/S denying inter alia all the claims made by the 1st 

party and he further disputed that marriage between the 1st party with him. He 

has stated that 1st party never stayed with him as his wife. That, since 1st party 

is not his wife, hence question of driving her out from her matrimonial house 

on 10.05.13, does not arise at all. He has also stated that he is not a financially 

sound person as claimed by the 1st party rather, he is a daily-wage earner and 

his monthly income is Rs. 2-3,000/-. 

4. 1st party, in support of her case, adduced evidence of four witnesses, including 

herself whereas, 2nd party adduced evidence of two witnesses. I have heard 
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the arguments advanced by both sides.  

5. Ld. Counsel for the 1st party has filed written argument stating inter alia that 

1st party had filed a case against the 2nd party in police station being Dhekiajuli 

PS Case No. 183/13 wherein, police has submitted charge sheet against the 

2nd party for alleged commission of offence u/s 498 (A) of IPC on the 1st party. 

That, the said case is still pending for disposal in the Court of Ld. CJM, Sonitpur, 

Tezpur. That, the said GR case prima facie proves the relation of the parties to 

the present litigation as husband and wife. In support of his argument, the Ld. 

Counsel for the 1st party has submitted the certified copy of complaint petition 

which was filed by the 1st party against the 2nd party alleging therein that 2nd 

party being her husband had tortured her on demand of dowry, which was 

forwarded to Dhekiajuli PS and registered as Dhekiajuli PS Case No. 183/13 

u/s 498 (a)/406/506/120(b)/34 of IPC. He has further submitted certified copy 

of charge sheet filed against the 2nd party for commission of offence u/s 498 (A) 

of IPC as well as certified copies of orders passed by Court in the said GR Case. 

 

POINTS FOR DETERMINATION 

(i) Whether the 2nd party being an able bodied 

person had  neglected the petitioner and 

refused to give maintenance to her and 

whether the 1st party was justified in living 

separately from the 2nd party?  

(ii) Whether the 1st party is entitled to get the 

maintenance as prayed for?  

    DISCUSSION, DECISION AND REASONS THEREOF : 

6. Now, let me discuss the evidence on record to decide the above points. 

7. PW1, Mustt. Hajera Khatoon has stated that informant/1st party is her 

daughter and accused is her son-in-law. She further stated that 1st party got 

married to the 2nd party almost 6 years back and after marriage, both of them 
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led peaceful conjugal life . That, during marriage, they gifted household 

articles worth Rs. 15,000 and cash amount of Rs. 5,000/- to 1st party. That, 

after almost 2 months of marriage, 2nd party started harassing her daughter 

mentally and physically on demand of Rs. 50,000/-. That, her daughter was 

driven out by the 2nd party from her matrimonial house and since then, she is 

residing in her parental house. That, her husband had not provided 

maintenance during her stay at her parental house. That, 2nd party is a 

businessman having cultivation etc. and his monthly income is Rs. 

15-20,000/-. She has further stated that her daughter is not having her own 

income.  

Cross-examination of PW1 was declined by the 2nd party. 

8. P.W.2, Must. Hasina Begum/ 1st party has adduced evidence supporting the 

contents of her complaint petition. She has stated that after 2 months of her 

marriage, her husband started harassing her on demand of Rs. 40,000/- and 

also used to torture her both physically and mentally on demand of the said 

amount. That, her husband is having cultivation and various other sources of 

income. That, since her stay in her parental house, her husband had not 

provided any sort of maintenance. That, she is having no any source of 

income.  

During cross-examination, she has stated that her marriage was solemnized 

in the house of 2nd party in presence of her mother-in-law. That, Saimuddin 

and Aimudddin were witnesses to her marriage. That, no any document was 

prepared for their marriage. She denied the suggestion put by 2nd party that 

her marriage was not solemnized socially as per Sariyat and she had never 

stayed with 2nd party as husband and wife. She also denied the suggestion 

that she never carried any article at the time of her marriage to her 

matrimonial house. She further stated that 2nd party works in Kerala and she 

has no knowledge regarding the exact amount of income of the 2nd party.  

9. PW3, Md. Saimuddin, has stated that he is Imam of Shungabudhi village. That, 

he himself conducted the marriage ceremony between the 1st party and the 
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2nd party, as per Muslim Sariyat, almost 6/7 years back. That, the marriage 

was witnessed by Amiruddin, Mobarak, Islamuddin, Nizamuddin and Sahidul 

Rahman etc. People from both the sides were present in the marriage 

ceremony. That, after marriage, both the parties to marriage stayed as 

husband and wife in the house of 2nd party. That, as per Sariyat, he is 

competent to conduct marriages between the parties although, he has no 

formal appointment as Kazi. That, he has seen that household articles as well 

as Rs. 5,000/- in cash, was gifted to the 1st party from her parental house 

which she carried to her matrimonial house at the time of her marriage. That, 

both the parties led peaceful life for almost 2/2½ months. Thereafter, dispute 

arose between them. That, second party used to beat the 1st party and drove 

her out from her matrimonial house. That, he had seen injuries on the person 

of 1st party and 2nd party driving her out from her matrimonial house. That, 

since last 6 years, the 1st party is staying in her parental house and although, 

he had tried to negotiate for arriving at an amicable settlement, the 2nd party 

had not responded. He further stated that 1st party is not having any source 

of income whereas, 2nd party works in Kerala and his monthly income is Rs. 

15,000/-. 

During cross-examination, he has stated that although he conducted the 

marriage in presence of Amiruddin, Mobarak, Islamuddin etc., the Kabilnama 

was not prepared. He further stated that  2nd party works in Kerala, but he 

has no personal knowledge regarding the monthly income of the 2nd party. 

10. PW4, Md. Amiruddin has also supported the case of the 1st party and has 

further stated that marriage between both the parties was solemnized as per 

Muslim Sariyat , in his presence. That, 2nd party drove 1st party out of her 

matrimonial house on demand of dowry. That, 1st party is not having her own 

income and 2nd party works in Kerala.  

During cross-examination, he has stated that the marriage was conducted by 

the Imam of Shungabudhi Masjid. That, Habibur Rahman is the Imam of the 

Masjid situated in their village, Mara Pasch No-1. That almost 70/80 persons 
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were present at the time of marriage. He denied the suggestion put by 

defence that 1st party never went to the house of 2nd party carrying with her 

household articles and cash amount of Rs. 5,000/- 

11. 2nd party, Md. Habibur Rahman as D.W.1 has adduced evidence wherein, he 

denied his marriage with 1st party.  

During cross-examination, he has stated that he hails from Shungabudhi 

village. That, Md. Saimuddin is not known to him. He denied the suggestion 

put by the Ld. Counsel for the 1st party that Md. Saimuddin is the Imam of the 

Masjid situated in their village and he conducted the marriage between him 

and the 1st party. That, he does not know Mobarak, Islamuddin, Nizamuddin 

and Sahidul Rahman. He further stated that he does not know if first party 

has filed a case in court, being Dhekiajuli PS Case No. 183/13 u/s 498 

(a)/406/506/120(b)/34 of IPC against him for  torturing her. During later 

part of his cross-examination, he admitted that in connection with the 

aforesaid case, he was in jail hazot for 3 months. That the said GR case is still 

pending in Court and he has been appearing in the said case as accused. He 

further stated that his monthly income is Rs. 4,000/-. That, his mother is alive 

and she earns her livelihood by working in the households of others as a maid. 

He denied the suggestion put by the 1st party that he is having his own 

cultivation business etc. and has a handsome amount of income.  

12. DW2, Md. Islam Mian, has stated that he had not seen the 2nd party marrying 

the 1st party. That, Md Gulab Hussain is the Imam of the Masjid situated in 

the village Shungabudhi. That, no person named Saimuddin was Imam of the 

Masjid of their village. 

During cross-examination, he has stated that Saimuddin is their native 

villager. That, he does not know if he stood as Maulabi or Munsi of their 

Masjid. That, Saimuddin is having knowledge in Arabic language. He denied 

the suggestion put by the Ld. Counsel for the 1st party that his name is 

Islamuddin and he was very much present in the marriage between the 1st 

party and the 2nd party. He further stated that for case filed by the 1st party, 
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2nd party was in jail hazot. He has shown his ignorance if accused was in Jail 

hazot in connection with case filed by the 1st party u/s 498 (A) of IPC. He also 

denied the suggestion put by 1st party that in spite of his having knowledge 

that 1st party and 2nd party are husband and wife, he had adduced false 

evidence in favour of the 2nd party.   

13. In the instant case, 1st party has alleged that 2nd party is her husband and 

after marriage, they led peaceful conjugal life for almost 2 months and 

thereafter, 2nd party started harassing her on demand of dowry amount Rs. 

50,000/- and finally drove her out from the matrimonial house and has 

neglected her and not provided maintenance to her . The above evidence of 

complainant is supported by PW1, the mother of informant PW3 Md. 

Saimuddin and PW4, Md. Amiruddin. The evidence of PW1, Mustt. Hajera 

Khatoon, that her daughter was married to 2nd party and 2nd party tortured 

her daughter on demand of dowry amount of Rs. 50,000/- and thereafter, 

finally drove her out from her matrimonial house, remained unrebutted, as 

the 2nd party declined to cross-examine the 1st party. Moreover, PW3, 

Saimuddin, in his evidence, has stated that he was the Imam of the Masjid 

situated in the village of the second party and he had conducted the marriage 

between 1st party and 2nd party, in presence of witnesses, also could not be 

rebutted by the 2nd party. 

14. 2nd party and his witness, DW2, although had disputed the factum of marriage 

between the parties and DW2 in his  evidence in chief,  has shown his 

ignorance regarding the identity of PW3, Saimuddin, but later on, in his 

cross-examination, he admitted that Saimuddin is his fellow villager and he is 

having knowledge in Arabic Language and wears kurta-pajama and topi. 

Similarly, DW1 had admitted that in the case filed by the 1st party u/s 498 (A) 

against him, he was in judicial custody. From the evidence of DW1 and DW2 

itself, it appears that they had tried to conceal the fact of marriage between 

1st party and 2nd party and even pretended that PW3 is not known to them, 

but from his cross-examination and from the certified copies of complaint 
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petition, charge sheet, submitted by Ld counsel from the 1st party , which are 

not disputed by 2nd party, it reveals that DW1 was in judicial custody for 

commission of offence u/s 498 (A) IPC , filed by 2nd party . It also reveals 

from the cross-examination that PW3 , the Moulvi, who allegedly conducted 

the marriage between the parties, is known to both of them . Due to such 

concealment, I am not inclined to believe their evidence to the effect that 1st 

party is not married, as per Sariyat, to the 2nd party rather, the evidence of 

PW 2, the victim, that she was legally married to 2nd party and 2nd party 

neglected and drove her out from her matrimonial house and since then not 

provided maintenance to her which is supported and corroborated by 

independent witnesses PW3 and PW4 as well as PW1, is found more 

believable and inspiring and accordingly, it is hold so.  

15. Therefore, Point No 1 is decided in favour of the 1st party. 

16. In view of the above, I am of the considered opinion that 1st party, being the 

wife of the 2nd party, left her matrimonial house as 2nd party had neglected 

her and had not provided her maintenance. Being the legally wedded wife of 

the 2nd party, 1st party is legally entitled for maintenance from her husband.   

17. 1st party has stated she has no earning of her own. All the PWs have also 

supported the contention of 1st party. The 2nd party has not disputed the 

contention of 1st party that she is not having any source of earning. On the 

other hand, there is a dispute between the parties regarding the source and 

quantum of monthly income of the 2nd party. 1st party although has stated 

that 2nd party is a having monthly income @ RS 10-15,000/- , has failed to 

show any substantive piece of evidence to prove his monthly income and 

occupation. However there is no dispute from the 2nd party that he is an 

able-bodied person and has no any bodily or mental infirmity, making him 

incapable of earning for himself and his family, thereby exempting him from 

the lawful obligation of providing maintenance to his wife, who is unable to 

maintain herself. 

18. In view of the above and upon consideration of the requirement of the 1st 
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party , as well as the means of the 2nd party and also considering the living 

standard etc, the 2nd party, Md. Habibur Rahman  is directed to pay an 

amount of Rs 1000/- ( one thousand) per month as maintenance with effect 

from 31.03.18  i.e. the date of passing of the judgment. 

19. Let a copy of this judgment be furnished to the 1st party, free of cost. 

20. Signed, sealed and delivered in the open court on this  31st  day of March, 

2018, at Sonitpur.                              

      

 (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

        Sonitpur :: Tezpur 
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APPENDIX 

Witnesses of the 1st party- 

PW1, Mustt. Hajera Khatoon  

P.W.2, Must. Hasina begum/ 1st party  

PW3, Md. Saimuddin 

PW4, Md. Amiruddin  

Witnesses of the 2nd party- 

DW1 , 2nd party, Md. Habibur Rahman  

DW2, Md. Islam Mian 

Documents Exhibited- 

Nil. 

 

 

 (Smt. A. Rahman) 

  Addl. Chief Judicial Magistrate, 

           Sonitpur :: Tezpur 

 

 

 

 


